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MEMORANDUM FOB JOHN A. MZZO 
SENIOEDEPBTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY 

Re; Application of 'United Stales Obligation; Under Articie-16qf the 

Convention Against Torture to Certain Techniques that May Be 

Used in the Interrogation of High Value at Qaech Detainees 

You have asked us lo address v&eiher certain "enhanced interrogation techniques" 
employed by the Central Intelligence Agency ("CIA") in the interrogation of high value al Qaeda 
detainees are consistent with United States obligations under Article 1 6 of the United Nations 
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 
Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85 (entered into force forUS. 
Nov, 20, 1994) ("CAT"). We conclude that use of these techniques, subject to the CIA's careful 
screening criteria and limitations and its medical safeguards, is consistent with United States 
obligations under Article 16.' 

By its terms, Article 16 is limited to conduct within "territory under [United States] 
jurisdiction." We conclude that territory under United States jurisdiction includes, at most, areas 



1 OuranaI;^a2jconcluslcaiarrlimi!cdI:'thcrrrfcmclcgal}Kda«e2ddresjinUlismcmerandiinL We 
note that we have previously concluded uu: Lie 6t thes: techniques, subject to the Units 2nd safeguards required by 
the Iruerrogalioa program, docs not violate the federal prohibition on torture, codified aU8 U.S.C. E$ 23aQ-2340A. 
See Memorandum for John A. Fizzo, Senior Deputy General Counsel, Central Intelligence Agency, from Stevsr. G. 
Bradbury, Principal Deputy Assistant Attorney General, Office of Legal Counsel, Re- Application of IS H£C 
SS 2340-2HSA to Certain Techniovis thot.'4ay Bi Vied m the Internum ofc High Veiut al Quia Detainee 
(May 10, 1005); Ut also Memorandum for John A Eiaio, Senior Deputy General Counsel, Ceoual InleuigetK 
Agency, from Steven.G. Bradbury, Principal Dtp-cry Assistant Altomey General, Office of Legal Counsel, Re: 
Application of IS U.S.C f} 1340-134M lo lb; Combined Use of Certain Tecnnlquei In the Interrogation cfHi/k 
Value at Qccda Detainee! (May 10, 2005) [concluding tnst the anticipated combined use of these technique: would 
not violate the federal prohibition on torture). Tne legal advice provided in tijs memorandum does not represent the 
poiicy views of die Department of Justice o-x-emlng in- use of any interrogation methods. 




over which the United Stales exercises at least de facto authority as the government. Based on 
CIA assurances, we understand that the interrogations do not take place in any such areas. We 
therefore conclude that Article 16 is inapplicable to the CIA's interrogation practices and that 
those practices thus cannot violate Article 16. Further, the United States undertook its 
obligations under Article 16 subject to a Senate reservation, which, as relevant here, explicitly 
limits those obligations to "the cruel, unusual and inhumane treatment . prohibited by the Fifth 
Amendment ... to the Constitution of the United States.""" There is a strong argument that 
through this reservation the Senate intended to limit the scope of United Stales obligations under 
Article 16 to those imposed by the relevant provisions of the Constitution. As construed by the 
courts, the Fifth Amendment does not apply to aliens outside the United States. The CIA has 
assured us that the interrogation techniques are not used within the United States or against 
United St3tes persons, inducing c:i" Vni'.cc States citizens ar.d iswful permanent residents. 
Because the geographic limitation on the face of Article J6 renders it inapplicable to the CIA 
interrogation program in any event, we need not decide in this memorandum the precise effect, if 
any, of the Senate reservation on the geographic reach of United States obligations under Article 
16. For. these reasons, wc conclude In Part R that the interrogation techniques where and as used 
by the CIA arc not subject to, and therefore do not violate. Article 16 

Notwithstanding these conclusions, you have also asked whether the interrogation 
techniques a; issue would violate the substantive stindaros applicable to the United States under 
Article 1 6 if, contrary to our conclusion in Part IT, those standards did extend to the CIA 
interrogation program. As detailed below in Par: IB, the relevant constraint here, assuming 
Article 16 did apply, would be the Fifth Amendment's prohibition ofcxeculivcconductthat 
"shocks the conscience." The Supreme Court has emphasijed that whether conduct "shocks tile 
conscience" is a highly context-specific and fact-dependent question. The Court, however, has 
not set forth with precision a specific test for ascertaining whether conduct can be said to "shock 
the conscience" and has disclaimed the ability to do so. Moreover, there are few Supreme Court 
cases addressing whether conduct "shocks the conscience," and the few cases there are have all 
arisen in very different contexts from thai which we consider here 

For these reasons, we cannot sat forth or apply a precise test for ascertaining whether 
conduct can be said !o "shock the conscience " Nevertheless, the Court's "shocks the 
conscience" cases do provide some signposts that can guide our inquiry, in particular, on 
balance the cases are best read to require a determination whether the conduct is '"arbitrary in 
the constitutional sense,'" Comfy cf Sacramento v. Uxis, 523 U.S. 833, 846 (1998) (citation 



* The reservation provides ia fill! 

. nT5t*rfiiia!,.jc = f-.-J: Eo to prevent 'cruel. 
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omitted); that is, whether it involves the "exercise of power without any reasonable justification 
in the service of a legitimate governmental objective," id. "[Cjonduct intended to injure in some 
way unjustifiable by any government interest is the sort of official action most likely to rise to 
the conscience-shocking level." Id. at 849. Far from being constitutionally arbitrary, the 
interrogation techniques at issue here are employed by the CIA only as reasonably deemed 
necessary to protect against grave threats to United States interest, a determination ohat is made 
at CIA Headquarters, with input from the on-scene interrogation team, pursuant to careful 
screening procedures that ensure that the techniques will be used as I ittle as possible on as few 
detainees as possible. Moreover, the techniques have been carefully designed to minimize the 
risk of suffering or injury and to avoid inflicting any serious or lasting physical or psychological 
harm. Medical screening, monitoring, and ongoing evaluations further lower such risk 
Significantly, you have informed us that the CIA believes that this program is largely responsiDlc 
for preventing a subsequent attack within the United States. Because the CIA interrogation 
program.is carefully. limited to further a vital government interest and designed to-avoie - 
unnecessary orserious harm, we conclude that it cannot bs said to be constiturionally arbitrary 



The Supreme Court's decisions also suggest that it is appropriate to consider whether, in 
light of "traditional executive behav jor, of contemporary practice, and the standards of blame 
generally applied to them," use of the techniques in Ihe CIA interrogation program "is so 
egregious, so outrageous, that It may fairly be said to shock the contemporary conscience." Id. at 
847 n.S. We have not found evidence of traditional executive behavior or contemporary practice 
either condemning or condoning an interrogation program carefully limited to further a vital 
government interest and designed to avoid unnecessary or serious harm We recognize, 
however, that use of coercive interrogation techniques in other contexts— in different settings, 
for other purposes, or absent the CIA's safeguards — might be thought to "shock the conscience." 
C/. e.g., Rochln v. California, 342 U.S. 165, 172 (1952) (finding that pumping the stomach of a 
criminal defendant to obtain evidence "shocks Ihe conscience"); U.S. Army FieldMarma! 34-52: 
Intelhgence Interrogation (1992) ("Field Manual K-ST') (detailing guidelines for interrogations 
in the context of traditional warfare). Department of Stale, Country Reports on Human Rights 
Practices (describing human-rights abuses condemned by the United States). We believe, 
however, that each of these other contexts, which we describe more fully below, differs critically 
from the CTA interrogation program in ways that would be unreasonable to ignore in examining 
whether the conduct involved in the CIA program "shocSdj] the contemporary conscience ' 
Ordinary criminal investigations within the United States, for example, involve fundamentally 
different government interests and implicate specific constitutional guarantees, such as the 
privilege against self-incrimination, that are not at issue here. Furthermore, the CIA 
interrogation techniques have all beeri adapter] from military Survival, Evasion, Resistari:, 
Escape ("SERr") training. Although there are obvious differences between training exercise; 
end actual interrogations, the fact that the United States uses similar techniques on its own troop; 
=fe«raramg^3!^s3K-scrsr!giy=3aqge t^Ai^^H'^^iiw^^i^^^i^is^ ^ - ^foaiAk ' . 



Given that the CTA interrogation program is carefully limited to further the Government': 
paramount interest in protecting the Nation while avoiding unnecessary or serious harm, we 
conclude that the interrogation program cannot "be said to shock the contemporary conscience' 
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wKen considered in light af'tradrtionsl executive behavior" and "contemporary practice ' 
Lewis, 523 US. at 847 n.8. 




Elsewhere, we have described the CIA interrogation program in great detail. Su 
Memorandum for John A. JUzzo. Senior Deputy General Counsel, Central Intelligence Agency, 
from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal 
Counsel Re: Application of 18 U.S.C '§§ 2S40-2340A to Certain Techniques that May Be Used 
in the Interrogation of a High Valu; al Qaeda Detainee at 4-15, 28-45 (May 10, 2005) 
^'Techniques"); Memorandum for John A. Riazo, Senior Deputy General Counsel, Centra! 
Intelligence Agency, ftom Stev-n G. Bradbury, Principal Deputy Assistant Attorney General, 
Office of Legal Counsel, Re. Application of IS U.S.C §$ 2340-2340A to the Combined Use of 
Certain Techniques in the Interrogation of High Value al Qaeda Detainees at 3-9 (May 10, 
2005) ^'Combined Use"). The descriptions of the techniques, including atl limitations and 
safeguards applicable to their use, set forth in Teclmiques and Combined Use are incorporated by 
reference herein, end we assume familiarity with those descriptions. Here, we highlight those 
aspects of the program that are most important to the question under consideration. Where 
appropriate, throughout this opinion wc also provide more deuiled background information 
regarding specific high value detainees who are representative of the individuals on whom the 
techniques might be used. 



A. 



, Under the CIA's guidelines, several conditions must be satisfied before the CIA 

considers employing enhanced techniques in the interrogation of any detainee The CIA must. 



The CIA has reviewed and cenfinue: the accuracy of cur descripu en y. (be L-i'.crrogaUon program, 
including iu pulses, methods, limiufcoru. and results 
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based on available intelligence, conclude that (lie detains! is an important and dangerous 
member of en al Qaeda-affiliated group The CIA must then determine, al the Headquarters 
level and on a case-by-case b asis with input from the on-scene interrogation team, that enhanced 
interrogation methods are needed in a particular interrogation. Finally, the enhanced techniques, 
which have been designed and implemented to minimize the potential for serious or unnecessary 
harm to the detainees, may be used only if there are no medical or psychological 
contraindications 




V uses enhanced interrogation techniques 
tly if the CIA's CSBnterTerrorist Center (."CTC) determines an individual to be a "High Value 
Detainee," which the CIA defines as: 



a detainee who, until time of capture, we have reason Is believe: (1) is a senior 
member of al-Qai'da or an al-Qai'da associated terTcrist gn3op(jemaah 
Islamiyyah, Egyptian Islamic Jihad, al-Zarqawi Group, etc.): (1) has knowledge 
of imminent terrorist threats against the USA its military forces, its citizens and 
organizations, or lis allies; or that has/had direc! involvement in planning and 
preparing terrorist actions against the USA or its allies, or assisting the al-Qai'da 
leadership in planning and preparing such terrorist actions; and (3) if released, 
constitutes a clear and continuing threat to the USA or its allies 

||n. Acting Assistant Attorney General, Office of Legal Counsel, from 
ssistant General Counsel, Central Intelligence Agency at 4 (Jan 4, 2035) 
januory 4 ^fW'J. The CIA therefore, must have reason to believe that the detainee a a 
senior member (rather than a mere "foot soldier") of al Qaeda or an associated terrorist 
organization, who likely has actionable intelligence concerning terrorist threats, and who poses a 
significant threat to United States interests 

The "waterboard." which is the most intense of the CIA interrogation techniques, is 
subject to additional limits. It may be used on a High Value Detainee only if the CIA has 
"credible intelligence that a terrorist attack is imminent"; "substantia! and credible indicators that 
the subject has actionable intelligence that can prevent, disrupt or delay this attack", and "(o)ther 
interrogation methods have failed to elicit the information [or] CIA has clear indications that 
other methods are unlikely to elicit this information -within :h;vcr^y>j djUr:<: limit for 

- f-/c.t./n„i i ; ihe muiui Utter rrom jonn A Kizio, Acting General Counsel, Cental Intelligence 
Agency, to Darnel iev;n, Acting Assistant Attorney Genera !. Office cf Le gal Counsel at 5 

" TAug l, iV&JTAugiutlHisso Letter') (jnachmeu). 



pnd has employed enhancea leenniques to \ 
i the interrogations of 28 of these detainees. We understand that two individuals] 
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LscdigsoceiadJczcediutpia- lo Us capcuf^m ■ jerfrcrXee'] aibcai 
fcaafcaeoc. aod finaace actrvibej fcr a(-Qt'ida,~ induding "«a»«ting people. fcnAs, erd 
dccuraexs" ^^^gj^JcJi32i:h,G!,AiJiJKJttAusroe7 , S«aeRi.0ffi«cfL«$tl 
Couns< fro.JH HAssiaant OwgLfitupir} Centra! Intelligence Agency 



(March 12. 2004) TbeCIAaTsg 
against United States force: 
key members of al Qaeda, including. 
("KSNT^c^^Zubaydeh. &« IJ 
from ^fl ^|to establish conltcl 




,ve part m planning HSMkl 
Sdeaivt contacts witn 
ralid Sbiykh Muhammad 

as captured while on c missioc 

rqawi. See CIA Directorate of Intelligence, 



US Efforts Grinding Down at-Qo lib 2 (Feb. 21, 2004), 



Consistent with its heightened »:acdard for use of the wattrbotrd, the CIA his used this 
technique in the interrogation; sf only three deUtinces to dale (KSM, ZubaydaU. and ' AOd Al« 
Rahim Al-Nsshiri) and has not used i! since the March 2003 iiierrcrar.:r. of KSM Sm Letter 
from Scott \Y MMbr, General Counsel Central Intelligence Agency, to Jack L Gotdareilh tn. 
Assistant Anorney Genera; Office of Lega! Counsel at i (Joe i«. 2004X 

v. e u^enezad that Abe Zubaydtk aac KSM are represesative of 6e rytej of dettaea 
o« artnta the waterioard has teen, cr xig'-J Ve, uol Prior » as capOjre. Zubeydah was "oae 
of lhana Bin Lades'* fcey li rrf e ntrsi • (^Zapiat-Aki-.-.i&hsxsaiBuiareABV 
ZM^rZMr7atl(to7.2TO)(^a*Bjd*£»cp^F*r-> kaieed, Zdxybk km al Q»«Yi 
thjrl ot feorS highest rarirag Bee&ber aod bad been is»^vsd "it every major ttrroha opanbeo 
carried oat by atQaecV Mefftranffarf for John Kino. AcCsg Geiera: Cooaiei. Cetral 
:- .: \zt:--. r . - :■ . . :-. ... : ;■ .-_-;- ;- ::.:_ ':---: 

ZiafayehfcBiografOTCocKntZcbiycUh-stswirvecc ^ Upcatis 

capture oa Marsfa 27. 2002. ZuSaydah besuse tbe tasst sesocc senile; of al Qaeda is ItaiKd 
SttMOBStocr/ SetldSifarti:.! 
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close relationship with Usama Bin Laden and his reputation among the ai-Qa'ida rank and Hie " 
Id. After the September 11 attacks, KSM assumed "theroleofoperetionscniefforBl-Qi'ida 
around the world." CIA Directorate of Intelligence, Khaltd Shaykh Muhammad: Preeminent 
Source on Al-Qa 'ida 7 (July 13, 2004) (^Preeminent Source") KSM also planned additional 
attacks within the United States both before and after September 1 1 See id at 7-8; see also Tne 
9/1 I Commission Report: Final Report of the National Commission on Terrorist Attacks Upon 
the United Stales 150 (official gov't sd. 2004) ("9/11 Commission Report 1 ) ' 



Even with regard to detainees who satisfy these threshold requirements, enhanced 
techniques are considered only if the on-scene interrogation team determines that the detainee is 
withholding or manipulating information In orderto make this assessment, interrogators 
conduct en initial interview "in a relatively benign cnvirengc^^^^'^j^uMli.c'. in Acting 
Assistant Attorney General. Office cf Legal Counsel, from j| J| As-o:ic:e 

General Counsel, Central lnielliger.ee Agency, Re: Background rape: or, CIA s Combined Use 
of Interrogation Techniques at 3 (Dec. 30, 2004) ^'Background Paper 1 ') At this stage, the 
detainee is "normally clothed but seated and shackled for security purposes," and the 
interrogators take "an open, non-threatening approach " Id. In order to be judged, participatory, 
however, a high value detainee "would have to willingly provide information on actionable 
threats and location information on High- Value Targets at large— not lower level information." 
Id. If the detainee fails to meet this "very high" standard, the interrogation team develops a-, 
interrogation plan, which generally calls for the use of enhanced techniques only as necessary 
and in escalating fashion. See id. at 3-4, Techniques at 5 



Any interrogation plan that involves the use of enhanced techniques must be reviewed 
and approved by "the Director, DCI Counterterrorist Center, with the concurrence of the Chief, 

CTCLegs: - ;.-^^^^^^^^^^^^^^^^^^^~ 

onducted Pursuant to r/ie^H 
|at 3 (Jan. 28, 2003) <;'lnterrogationGuide!inis'): EaK^pprovalhitsfcra 
period of at men 30 days, see id at 1-2, although enhanced interrogation techniques are 
generally not used for more than seven days, sec Background Paper at 17 



^^^^^M r example, after medical and psychological examinations found no contraindications, 

^[s interrogation team sought and obtained approval to use the following techniques 
attention grasp, walling, fad^^^L^cial slap, wall standing, stress positions, and sleep 
deprivation. See August 25^^ ^^^etternl. The Interrogation team "carefully analyzed 
Gul's responsiveness to different areas of inquiry" during this time and noted that his resistasct 
increased 2s questioning moved to his "knowledge of operational terrorist activities." Id at 3 



' Al-Na siur., tl« oaij cli-.i d:air.;; to be Kbjedtd to the waiotoant, planned Die bombing eftla U S.S 

9/1 / Cammlssiar. Report at 153 

: You Save informed us tharUie current practice Is for the Director of the Central Intelligence Agru:? to 
mafce Oits detenri-unon personally. 
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Jragned memory problems (which CIA psychology ruled out through 
TucUigence^nd memory tests) in order to avoid answering questions. Id 

A: that point, the interrogation team believed ■^J'maintains a tough. Mujahidin 
fighter mentality and has conditioned himself for a physical interrogation" Id. Thetearn^^ 
therefore concluded that "more subtle interrogation measures designed more to wca<:er.^^J 
physical ability and mental desire to resist interrogation over the bag run are likely to be more 
effective." Id. For these reasons, the team sough! authorisation to use- dietary manipulation, 
nudity, water dousing, and abdominal s^t^^t 4-5 In the team's view, adding these 
techniques would be especially hdpfulH ^pjtcausehe appeared to have a particular 
weakness for food and also seemed especially mod est. See id a! 4 

The CIA used the watcrboard extensively in the interrogations of KSM and Zubaydsb, 
butjiid so only after it became clear-that standard interrogator techniques were not working 
Interrogators used enhanced techniques in the interrogation of il-Nashiri with notable results as 
early as the first day. See IG Report at 35-36. Twelve days into the interrogation, the CIA 
subjected al-Nashiri to one session of the watcrboard during which water was applied two limes 
See id. a 36. 



Medical and psychological professionals frotr. the CIAs Office of Medical Services 
("OMS") carefully evaluate detainees before any enhanced technique is authorized in order to 
ensure that the detainee "is not likely to SufTf any severe physical or mental pain or suffering :; 
a result of interrogation." Techniques at 4, see OMS Guidelines or. Medical and Psychological 
Support w Detainee Rendition, Interrogation and Detention ti 9 (Deo. 2004) (."OMS 
Guidelines"). In addition, OMS officials continuously monitor the detainee's condition 
throughout any interrogation using enhanced techniques, and the interrogation team will stop the 
use of particular techniques or th: interrogation altogether if the detainee's medical or 
psychological condition indicates that the detainee might suffer significant physical or mental 
harm. See Techniques at 5-6 OMS has, in fact, prohibited the use of certain techniques in the 
interrogations of certain detainees. See id at 5 Thus, no technique is used in the interrogation 
of any detainee — no matter haw valuable live information the CIA believes the detainee has — if 
the medical and psychological evaluations o: ongoing monitoring suggest that the detainee is 
likely to suffer serious harm Careful records are kept of each interrogation, which ensures 
accountability and allows for ongoing evaluation of the efficacy of each technique and Its 
potential for any unintended or inappropriate results. See id 



Your omcc has informed us that the CIA believes that "the intelligence acquired : 

these interrogations has been a key reason why al-Qa'ida -.as Efls3 5 launch a spectacul; 
in the West since 1 1 September 2001 " Memorandum for Stev 
^sjsiant Attorney General, Office of Legal Counscljrom 

m^CI Counterterrorist Cenle:, Re: Effectiveness of the CIA Counterintelligence 
Interroga 



nterrogar.on Techniques at 2 (Mar. 2, 2005) ("Effectiveness Memo"). In particular, the CiA 
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. believes that it would have been unable to obtain critical information from numerous detainees, 
including KSM and Abu Zubaydah, without these enhanced techniques. Both KSM and 
Zubaydah had "expressed their belief that the general US population was •weak,' lacked 
resilience, and would be unable to 'do what was necesss.-y' to prevent the terrorists from 
succeeding ir, their goals." Id. at 1. Indeed, before the CJA used enhanced techniques in to 
interrogation of KSM, KSM resisted giving any answers to questions about future attacks, 
simply noting, "Soon, you will know" Id We understand that the use of enhanced techniques 
in the interrogations ofKSM, Zubaydah, and others, by contrast, has yielded critical information 
See IG Report at 86, 90-S1 (describing increase in intelligence reports attributable to use of 
enhanced "techniques). As Zubaydah himself explained with respect to enhanced techniques, 

"brothers whe are captured and interrogated are permitted by Allah to provide information when 
they believe they have 'reached the limit of their ability to withhold It' in the face of 
psychological and physical hardships." Effectiveness Memo at l.Jjii, indeed, weundersttnd 
that since the use of enhanced techniques, "KSM and Abu Zubaydah have been pivotal sources 
because of their ability and willingness to provide their analysis and speculation about the 
capabilities, methodologies, and mindsets of terrorists." Preeminent Source at 4. 



Nevertheless, current CIA threat reporting indicates that, despite substantial setbacks over 




informed us 

obtaining vital intelligence 



i techniques remain essential to 
essary to detect and disrupt such emerging threats 



In understanding the effectiveness of the interrogation program, it is important to keep 
two related points in mind First, the total value of the program cannot bs appreciated solely by 
focusing on individual pieces of information According to the CIA Inspector General 



CTC frequently uses the information from one detainee, as well as other sources, 
to vet the information of mother detainee. Althcugh lower-level detainees 
provide less information than ihe high value detainees, information from these 
d etainees has, en mar.;. -.: icui;-i. r.^-:.': : ilv: :ra". :-s:.z?. needed to probe the 



nign value detainees runner. . [IJhc tnanguiatior. o: intelligence provides a 
tulle: knowledge of Al-Qa'ia; sctty 'ities thsj, would be poss ib .e from a single 
"Sluinee. 



10 Report at 8c As illustrated below, we understand that even interrogations of comparatively 
lower-tier high value detainees supply information that the CIA use; to validate and assess 
information elicited in other interrogations and through other methods. Intelligence acquired 
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from the interrogation program also enhances other intelligence methods and has helped to build 
the CIA's overall understanding of a) Qaeda and its affiliates Second, it is difficult to quantify 
with confidence and precision the effectiveness of the program As the IG Report notes, i; is 
difficult to determine conclusively whether interrogations have provided information critical to 
interdicting specific imminent attacks. See id. at 88. And, because the CIA has used enhanced 
techniques sparingly, "there is limited data on which to assess their individual effectiveness." Id 
at 89. As discussed below, however, we understand that interrogations have led to specific, 
actionable intelligence as well as a general increase in the amount of intelligence regarding al 
Qaeda and its affiliates. See id at 85-91. 

With these caveats, we mm to specific examples that you have provided to us. You have 
informed us that the interrogation of KSM — once enhanced techniques were employed — led to 
the discovery- of a KSM plot, the "Second Wave," "to use East Asian operatives to crash a 
hijacked airline? into" a building in Los Angeles, Effectiveness Memo at 3 You have informed 
us that information obtained from KSM also led to the capture of Riduan bin Isomuddin, better 
known as Harnbali, and the discovery oftheGuraba Cell, a 17-meraber Jemaah Islamiyah cell 
tasked with executing the "Second Wave" See id. a; 3-i: CIA Directorate of Intelligence, U- 
Qa 'ids 's Ties to Other Key Terror Groups: Terrorists Links In a Chain 2 (Aug. 28, 2003). More 
specifically, we understand rtia! KSM admitted that he end isjkgi^^^y^^withdc^jny 2 
lareesurn of money to an a! Qaeda associate See Fax ficniBj 

^JDC! Countenerrorist Contcr, Briefing Holes on the ^lu^ofuitainee Reporting at ] 
(Apr. 1 5, 2005) ('Briefing Notes"). Khan subsequently identified the associate (Zubair), who 
was then captured. Zubair, In turn, provided Information that led to the arrest of Hambali Set 
id. The information acquired from these captures allowed CIA interrogators !o pose more 
specific questions to KSM which led the CIA to Hambali's brother. al-Hadi. Using information 
obtained from multiple sources, al-Hadi was captured, and he subsequently identified the Gureba 
cell. See id at 1-2 With the aid of this additional information, interrogations ofHambali 
confirmed much of what was learned from KSM* 



interrogations of Zubaydah — again, once enhanced techniques were employed— 
furnished detailed information regarding al Qaeda's "otgamzatior.al structure, key operatives, 
and modus operandi" and identified KSM as the mastermind of the September 1 1 attacks See 
BrieflngNotes at A You have informed us that Zubaydah also "provided significant information 
on two operatives, [including] Jose Padilla[,] who planned to build and detonate a 'dirty bomb' 
in the Washington DC area " Effectiveness Memo at 4. Zubaydah and KSM have also supplied 
important information about al-Zarqawi and his network -W Fa> fin '"-V L. Goldsmith Hi, 
Assistant Attorney '""jnl ftffnTiBE^''*' r ""' 
General Counsel. CIA, I 





More generally, die CIA ius hfamM us thv, Am March 2002, Ihe intdosewe derived 
from CIA. detainees his result : L-. Botl Una 6,000 intelligence .-sports and. in 2004. accounted 
for approximately half of CTC's repoabg oi il Q*sdi J« BritfingSaui ts '.. seteiulC 

'■--. (toting thai from Scotere'rer ! 1 . 2C01 . 6n«f£ /toii 2MJ, the CIA "podeodowr 
3,000 intelligence reports from" a few high value detainees). You have informed us (hat the 
SUBKar: -. _ 
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There are three categories of enhanced interrogation techniques: conditioning techniques, 
corrective techniques, and coercive techniques. See Background Paper at 4. As noted abcve, 
each of the specific enhanced techniques lias been adapted 6o.t. SERE training, where sirraier 
techniques have been used, in some form, for years on United States military personnel. See 
Techniques & 6; IG Report a 13-14. 

i. Conditioning techniques 

Conditioning techniques are used to put the detainee in a "baseline" state, and to 
"demonstrate to the (detainee] that he has no control over basic human needs." Background 
Paper at A. This "creates . . a mindset in which [the detainee] learns to perceive and value his 
personal-welfare, comibri, and immediate needs more than the information he is protecting," Id. 
Conditioning techniques are not designed to bring about immediate results. Rather, these 
techniques are useful in view of their "cumulative effec: . . , used over time and in combination 
with other interrogation techniques ana intelligence exploitation methods." Id. at 5. The specific 
conditioning techniques are nudity, dietary manipulation, and sleep deprivation. 

Nudity is used to induce psychological discomfort and because it allows interrogators to 
reward detainees instantly with clothing for cooperation. See Techniques at 7. Although this 
technique might cause embarrassment, it does not involve any sexual abuse or tlireats of sexual 
abuse. See id at 7-8. Because ambient air temperatures are kept above 6S"F, the technique is at 
most mildly physically uncomfortable and poses no threat to the detainee's health Id. at 7. 

Dietary manipulation involves substituting a bland, commercial liquid meal for a 
detainee's normal diet. We understand that its use can increase the effectiveness of other 
Techniques, such as sleep deprivation As a guideline, the CIA uses a formula for caloric intake 
that depends on a detainee's body weight and expected level of activity and that ensures that 
caloric intake wili always be set at or above 1,000 hcal'day. See id at 7 & n.10.' By 
comparison, commercial weight-loss programs used within the United States not uncommonly 
limit intake to 1000 kcal/dny regardless of body weight. Detainees are monitored at all tlrr.es to 
ensure that they do not lose more than 10»/« of their stoning body weight See id a! 7. The CIA 
also sets a minimum fluid intake, but a detainee undergoing dietary manipulation may drink as 
much water as he pleases See id. 

Sleep deprivation involves subjecting a detainee to an extended period of sleeplessness. 
Interrogators employ sleep deprivation in order to weaken a detainee's resistance Although up 
to 180 hours may be authorized, the CIA has in fact subjected onlv three detainees to more than 



. ., '. As»-ccxp;ais:dir.rfari 3u ;.- -Th;C!A ^ eiiiBlly^iliiatS3aj!ui l!i llniaao iM > 
teal day - [Oi^tkr.n; This quantity Is rcukiplied b) 1.2 for 2 sedentary ROvitf level or Li for a modcralc 



activity level Regardlcs of this formula, the recommended mWnmnmtmtt totals is 150O ksal'day.l 
cvcnl is tile detainee allowed lo receive less than 1000 fccaVday * Id. at 7 (fooutace omioed) The guideline calorie* 
intake for a detainee whs weighs 150 pounds (approximately fis Licgnasj ooold therefore be nearly l,9O0 
kcal/day for sedentary activity and would be more Ulan 5,200 kcal/da; for moderate aruv.iy. 
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96 hours of sleep deprivation. Generally, a detainee undergoing this technique is shackled in a 
standing position with Ms hinds in front of his body, which prevents him Bom failing asleep but 
also allows him to move around within a two- to three-foot diameter. The detainee's hands are 
generally positioned below his chin, although they may be raised above the head for a period no; 
to exceed two hours, See fit at 11-13 (explaining the procedures a: length). As we have 
previously noted, sleep deprivation itself generally has few negative effects (beyond temporary 
cognitive impairment and transient hallucinations), though some detainees might experience 
transient "unpleasant physical sensations from prolonged fatigue, including such symptoms as 
impairment to coordinated body movement, difficulty with speech, nausea, and blurred vision-" 
Id. at 37, see also id 37-3 8. Subjects deprived of sleep ir. scientific studies for longer than the 
180-hour limit imposed by the CIA generally return to normal neurological functioning with ss 
little as one night of normal sleep. See id. at 40. In light of the ongoing and careful medical 
monitoring undertaken by OMS and the authority and obfigaflpn of ill members ef the — 
interrogation team, and of OMS p ef sonne! and other facility staff, to stop the procedure if 
necessary, this technique is not be expected to result in any detainee experiencing extreme 
physical distress. See id at 38-39.' 

With respect to the shackling, the procedures in place (which include constant monitoring 
by detention personnel, via closed-circuit television, and intervention If necessary) minimize the 
risk that a detainee will hang by his wrists or otherwise suffer injury from the shielding. See id 
at VI, Indeed, these procedures appear to have been effective, as no detainee has suffered any 
lasting harm from the shackling. See id, 

3ecause releasing a detainee from the shackles would present a security problem and 
wou'.d interfere with the effectiveness of the technique^djt^ee^^tooing sleep deprivation 
frequently wear: in adult diaper. See Letter fromH| ^(Associate General 

Counsel, Central Intelligence Agency, to Dan Levm^^ tayLstAttaiH Attorney General. Office 
of Legal Counsel at i (Oct. 12, 20C4) ("Ocroier 12 ^|B : ' ~ Diapers are checked and 
changed as needed so that no detainee would be allowed to remain in a soiled diaper, end the 
detainee's skin condition is monitored. See Techniques^ 12 You have informed us that diapers 
are usee solely for sanitary and health reasons and not in order to humiliate the detainee 

2. Corrective techniques 

Corrective techniques entail some degree of physics! interaction with the detainee and are 
used "to correct, startle, or to achieve another enabling objective with the detainee," Background 
Paper at 5 These techniques "condition a detainee to pay attention to the interrogator's 
questions and . dislodge expectations that the detainee will not fce touched." Techniques at 9 



In aoclU&n. as w; observed in TccAniouej. certain studies batata tin steep deprivation might tower 
painlhreaoliiinsorrredeaineet SuTe^-mc i iCiini'. TbCOM C togMdlgl r:;;rjEna_ e is therefore 
especially EfGHH H53 inicrroraior; ercpTovTr'r tcciuimue is cotijETSn 5? other technique: See Coriind 
Ureal 13-14 £n. 9, 16. In this regard, we not: once again lhal the CtA iis "i-Iorraed usual tie inreirygaa'oa 
technique at issue uvula not be used during a course of extended steep depuration with such frequency and 
intensity as to induce ir. Hie detainee a penfttedt condition of extreme pr.'T.cs. c"::r.:=ci men as tray c 
'severe physical suiTering "' Id at 16 
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This category comprises the following techniques: insult (racial) slap, abdominal slap, facial 
hold, and attention grasp. See Background Paper it 5; see also Techniques at 8-9 (describing 
these techniques). 15 In the fecial hold technique, for example, the interrogator uses his hands to 
immobilize the detainee's head. The interrogator's fingers are kept closely together and away 
from the detainee's eyes, Su Pre-A«demic Laboratory (PBEAX) Operating Instructions at 19 
("PREALMamia!"). The technique instills fear and apprehension with minimal physical force. 
Indeed, each of these techniques entails only mild uses of force and does not cause any 
significant pain or any lasting harm See Background Paper at 5-7. 

2. Coercive techniques 

Coercive techniques "place the detainee. in more physical and psychological stress" than 
the other techniques and are generally "considered to be_rflore_eSective tools in persuading a 
-resistant [detainee] to participate with CIA interrogators." Background Paper at 7. These 



techniques are typically not used simultaneously. The Background Paper lists walling, water 
dousing, stress positions, wall standing, ano cramped confinement in this category. Wc will also 
treat the waterboard as a coercive technique 

Walling is performed by placing the detainee against what seems to be a normaj wall but 
is in fact a flexible false wall. .See Techniques at 8. The mterrogaror pulls the deleinee towards 
him and then quickly slams the detainee against die false wall The false wall is designed, and a 
c-collar or similar device is used, to help avoid whiplash or similar injury. See Id. The technique 
is designed to create a loud sound and to shoe): the detainee without causing significant pain. 
The CIA regards wailing as "one of the most effective interrogation techniques because it wean 
down the [detainee] physically, heightens uncertainty in the detainee about what the interrogator 
may do to him, and creates a sense of dread when !he [detainee] knows he Is about to be WElled 
again." Background Paper a: 7. A detainee "may be walled one time (one impact with the wall) 
to make a point or twenty to thirty rimes consecutively when the interrogator requires a more 
significant response to a question," and "will be walled multiple times" during a session 
designed to be intense. Id. At no time, however, is the technique employed in sue!, - . 
could causa severe physical pain Sec Techniques at 32 n 38 

In the water dousing technique, potable cold water is poured op. the detainee either 6om a 
container or a hose without a noale Ambient air temperatures are kept ebove 64°F The 



' As noted in our previous opinions, the slap techniques arc cot used in a way that could cause snr.t 
pain. Set, ts.rediil7u«at8-9.33&n.39;Comil«r(C(K«llI. 

s do**n die [dfctair.ccj pliysicauy." Eatkpsur.d paper ai 7, and ucc i . 

noK i TOifir*rt^^'nfn'-^Mrlir^^'^^"e; lrialie-»!illJiisinigi 1e ■ ■ 

create a load sound when the individual hits it and thus to cause stock and surprise. See Combined C/js at 6 s.1. 
Eel flic detainee's bad and neck ra M j patej wis i r;:,cd to/I rr iy- •: fe; r to • ■ -i jg j C-co'.lar QTectjJ ''■elf 
prevent wBpEfli] 5 :; Be deWnet'l Buolcwbltdej £3 W the wl :. ud ±: Jetamcc i; allowd to rebound nem 
the flexible wall in order to reduce tie chances of any injury Sttld Yc«jhavctaforraedu5llvHad=ui=.eei; 
espectcd to feel "dread" at the prospect of vailing because of tin shock and surprise caused by the technique and 
because of the sense of pcwcrlessiitss mat come: fas tela; roughly handled by Uie interrogators, nor beaux the 
technique causes sicrulicanl pain. See id. 
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maximum permissible duration of water exposure depends on the water temperature, which may 
be no lower than 41°F and is usually no lower loan 50T. Sic id at 10 Maximum exposure 
durations have been "set at two-thirds the time at which, based on extensive medical literature 
and experience, hypothermia could be expected to develop in healthy individuals who are 
submerged'm water of the same temperature" in order 10 provideadequate safer)- margins against 
hypothermia Id This technique can easily be used in combination with other techniques and "is 
intended to weaken the detainee's resistant* and persuade him to cooperate with interrogators." 
A*, at 9. 

Stress positions and wall standing are used to induce muscle fatigue and the attendant 
discomfort. See Techniques at 5 (describing techniques); see also PREALMtmual at 20 
(explaining that stress positions are used "to create s distracting pressure" and "to humiliate or 
insult"). The use of these techniques is "usually self-limiting m thauemporary muscle fatigue 
usually leadslcfth; [detainee's] being unable to maintain the stress position after a period of 
lime." Background Paper at 8. We understand that these techniques are used only to induce 
temporary muscle fatigue; neither of these techniques is designed or expected to cause 6evere 
physical pain See Techniques at 33-34. 

Cramped confinement involves placing the detainee in an uncomfortably small container 
Such confinement may last up to eight hours in a relatively large container or up to two hours in 
a smaller container. See Background Paper at 8; Techniques at 9. The technique "accelefiters] 
the physical and psychological stresses of captivity " PBEALhiamalslT.t InOMS"»Vi8W, 
however, cramped confinement "ha[sj not proved particularly effective" because it provides "a 
safehaven offering respite from interregsuon." OMS Guidelines at 16 



Tne waterboard is generally considered to be "the most traumatic of ihe enhanced 
interrogation techniques," id. at 1 7, a conclusion with which »e have readily agreed, see 
Techniques at 4 1 In this technique, the dciaincc is placed face-up or. a gurney with his head 
inclined downward A cloth is placed over his face on which cole WWSf is then poured to: 
periods of at most 40 seconds. This creates a barrier through which it is either difficult or 
impossible to breathe. The technique thereby "induce[sj a sensation of drowning." Id. at 13 
The waterboard may be authorized for. at most, one 30-day period, during which ihe technique 



can actually be applied on no more than 6 
additional limitations); see also Letter from| 
Central Intelligence Agency, to Dan Levi 
Counsel at 1 (Aug. 19, 2Q04) (."August 1 _ 
two sessions in any 24-hour period Each' 



escribing, in detail, these and 

I Associate General Couc'ei, 

[ussisianl Attorney General. Office of Legal 
titer") Further, there can be no more lhar. 
on — tfie lime during which the detainee is 




strapped to the waleftoard — lasts no more than two hours There may be at most six 
applications cf water lasting 10 seconds or longer during any session, and water may be applied 



1 ui' uu uiuie uiau ii minutes" 
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?_s we have" explained, tnese imitations nave oeen estaDlisnei witti extensive input from 
OMS, based on experience to date with this technique and OMS's professional judgment that tne 
health risks associated with use of the waterboard on a healthy individual subject to these 
limitations would be 'medically acceptable.'" Id. al 14 (citing OKG Guidelines at 18-19) in 
addition, although the waterboard induces fear and panic, il is not painful. See id. a; 13 
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We conclude, first, that the CIA interrogation program does not implicate United States 
obligations under Article 16 of the CAT because Arriclel6h2s limited geographic scope. By its 
terms, Article 16 places no obligations on a Sate Party outside "territory under its jurisdicion." 
The ordinary meaning of the phrase, the use of the phrase elsewhere in the CAT, and the 
negotiating history of the CAT denwnsiraie (hat the phrase "territory under its jurisdiction" is 
best understood as including, at most, areas where a State exercises territory-based jurisdiction, 
that is, areas over which the State exercises at least de facto authority as the government As we 
explain below, based on CIA assurances, we understand that the interrogations conducted By the 
CIA do not take place in any "territory under [United States] jurisdiction" within the meaning of 
Article 16. We therefore conclude that the CIA interrogation program does not violate the 
obligations set forth in Article 16. _ — — ~ 

Apart from the terms of Article 16 as stated in the CAT, the United States undertook its 
obligations under the CAT subject to a Senate reservation that provides: "[Tjce United States 
considers itself bound by the obligation under Article 16 , only Insofar as the term 'cruel, 
inhuman or degrading treatment or punishment 1 means the cruel, unusual and inhumane 
treatment or punishment prohibited by the Fifth Eighth, and/'o: Fourteenth Amendments Is the 
Constitution of the United States " Tnerc is a strong argument that in requiring this reservation, 
the Senate intended to limit United States obligations under Article 16 to the existing obligations 
already imposed by these Amendments These Amendments have been construed by the courts 
not to extend protections to aliens outside the United States The CIA has also cjsured us that 
the interrogation techniques are not used within the United States or against United States 
persons, including both U.S citizens and lawful permanent resident aliens 



"[W]e begin with the text of the treaty end the context in which the written words an 
used" Eastern Airlines, Inc. v. Floyd, J99 US 530, 534 (1991) (quotation marks omitted) Stt 
also Vienna Convention or. the Law of Treaties, May 23, 1969. an. 3 1 (1). 1 1 55 U.N.T.S 33] . 
340 (1980) ("A treat)' shall be interpreted In good faith in accordance with the ordinary meaning 
to be given to the terms of the treaty in their context and in light of its object and purpose ").' : 
Article 1 6 states that "[ejach State Party shall undertake to prevent in any territory under its 
jurisdiction other acts of cruel, inhuman or degrading treatment or punishment which do not 
amount to torture.' CAT Art. 16(1) (emphasis added) B This territorial limitation is confirmed 



Kudou BemMrct •Ir.icrp.-etario.-i S L-.terrJis-jl Ls»." ■■-. 2 i-r.-.-.'.v,-; .- -;!--i;^ S-Jirndio-a: In. H16.M20 
(1995) C" According [q fa prevailing opinion, the starting point ft! icy treaty 'inicrrre'jtion is the liotf lea si the 
^onra!Tjrordi-^-.-TOa.-OTg-cf-iiriesr3-7 ' — * 

" Article 16X1) provides in full. 

Each Sim Part)' undertakes (o prevent ia ay territory under hs Jtsrisdrclirai other acts of cruel, 
•r cttnding treatment or punishment «hi* do not araour.1 to roruve as defined in 
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by Article 16's explication of this basic obligation: "In particular, the obligations contained in 
articles 10, 1 1, 12 and 13 shall apply with the substitution fo: references to torture of references 
to other forms o: cruel, inhuman or degrading treatment or punishment," Id Articles ! 1 through 
13 impose on each State Party certain specific obligations, each of which is expressly limited to 
"territory under its jurisdiction." Ssstnfrapp. 18-19 (describing requirements). Although 
Article 10, which as incorporated in Article 16 requires each State Party to "ensure that 
education and information regarding the prohibition" against cruel inhuman, or degrading 
treatment or punishment is given to specified government personnel, does not expressly limit its 
obligation to "territory under [each State's] jurisdiction," Article 10's reference to the 
"prohibition" against such treatment or punishment can only be understood to refer to the 
territorially limited obligation set forth in Article 16 



Hie obligations imposed by the CAT arc thus more limited with respect to-cruel, - 
inhuman, or degrading treatment or punishment than with respect to torture To be sure, Article 
2, like Article 16, imposes an obligation on each State Party to prevent torture "in any territory 
under its Jurisdiction." Article 4(1), however, separately requires eaohStateParty to "ensure that 
all acts of torture are offenses under its criminal law " (Emphasis added ) The CAT imposes no 
analogous requirement with respect to cruel, inhuman, or degrading treatment or punishment " 

Because the CAT does not define the phrase "territory under its jurisdiction," we turn to 
the dictionary definitions of the relevant terras See Olympic Airways v. Husain, 540 US. 644, 
654-55 (2004) (drawing on dictionary definitions in interpreting a treaty); Sale v. Haitian 
Centers Council, Inc., 509 U S. 155, 180-81 (1993) (same). Common dictionary definitions cf 
"jurisdiction" include "[l]he right and power to interpret and apply the law[; authority or 
controlj, and tjhe territorial range of authority or control." American Heritage Dictionary 71 1 
(1S73); American Heritage Dictionary 978 (3d ed. 1992) (same definitions); see also Black's 
Law Dictionary 766 (5th ed. 1979) ("[ajreas of authority"). Common dictionary definitions of 
"territory" include "[a]n area of land[; or tjhe land and waters under me jurisdiction of a stele, 
nation, or sovereign." American Heritage Dictionary a 1329 (1973); American Heritage 
Dictionary u 1854 (3d ed. 1992) (same), sze also Black's Law Dictionary at 1321 ("A part of a 
country separated from the rest, and subject to a particular jurisdiction Geographical area under 
the jurisdiction of another country or sovereign power."); Black's Law Dictionary at 1512 (8th 
ed. 2004) C'[a) geographical area included within a particular governments jurisdiction; the 
portion of the earth's surface that is in a state's exclusive possession and control"). Taking the:-; 

article I. when such sets arc conunitlcd by or at the tnstigaaon ct or with die consent or 
acquiescence □fspublicofr.-al or Che: person acting ir. ar.orEclal capacity- In particular, die 
obligations eonainei In. articles 10. 1 1. 12 and 1! shall apply with tie substitution for references 
to tenure of references to oiler forma cf cruel, inhuman or d-grair.j rrcatmcM or punishment 

In addition, Ulniftp Article '.■'!: r.rr.;'r.a:;;csthi:''[njoe.'.cq:<jor,a] circun-oiacces whatsoever, whether 
a stale cfwar or a Ducal of ivar, interna) f-'~-^ ir-sia'ciui' ,:: a.-.;, ciy.r : .;!■.: emergency, gay be invotecas; 
Jisufiacvr. dI ranure. UK CXnS r.s naio jo J provjior. Willi respect io 533 Lnhuca-n, or degradac. raa-.:.' 
or punishmin'. Because m conclude that the CIA Interrelation program noes cot implicate United Sates 
obligations undo Article 16 and that the program would conform Io United States obligations under /.tide 16 even 
if thai provision flic apply. « need not consider whether the absence of a provision analogous to Article 3(2) 
implies (bat State Parties could derogate from their obligation: under Article 15 in extijorduiary circumstances 



definitions together, we conclude that the most plausible meaning of the terra "territory' under its 
jurisdiction" is the: land over which a State exercises authority and control as the government 
Cf. Rasv! v. Bush, 124 S. Q 2686, 2696 (2004) (concluding that " the territorial jurisdiction of 
the United States" subsumes areas over which "the United States exercises complete jurisdiction 
and control"} (internal quotation marks omitted); CunardSS Co. v. Mellon, 262 US 100, 123 
(1923) ("It now is settled in the United States and recognized elsewhere that the territory subject 
to its jurisdiction includes the land areas under its dominion and controlf.]"). 

This understanding of the phrase "territory under its jurisdiction" is confirmed by the way 
the phrase is used in various provisions throughout the CAT. See Air Francs v. Saks, 470 U.S. 
392, 398 (1985) (treaty drafters "logically would . . useQ the same word in each article" when 
they intend to convey the same meaning throughout); J Herman Burgers & Hans Danelius, The 
United Nations Convention Against Torture: A Handbook on the Convention Against Torture— 
aniOther Cruel, ThKiman orllegraaing Treatment or Punishment 53 (1988) (^CAT 
Handbook') (noting that "it wes agreed that the phrase 'territory u nder its jurisdiction' had the 
same meaning" in different snide; of the CAT). 

For example. Article 5 provides". 

Each State Party shall take such, measures as may be necessary to establish its 
jurisdiction over the oneness referred to in article 4 [requiring each State Party to 
criminalize all acts cf toncrej in the following cases. 

(a) When the offences ate committed in any territory under its jurisdiction or en 
board a ship or aircraft registered in that Stato, 

(b) When the alleged offender is a national of that State, 

(c) When the victim is a national of that Stele if that State considers it 
appropriate. 

CAT an. 5(1) (emphasis sdoed) The CAT thereby distinguishes jurisdiction based on territory 
from jurisdiction based on the nationality of either the victim or the perpetrator. Paragraph it) 
also distinguishes jurisdiction based on territory from jurisdiction based on registry of ships and 
aircraft To read the phrase "territory under its jurisdiction" to subsume these other types of 
jurisdiction would eliminate these distinctions and render most of Anisic 5 surplusage. Each of 
Article 5's provisions, however, "like all the other words of the treaty, is to be given a meaning, 
if reasonably possible, and rules of construction may not be resorted tc to tender it meaningless 
_o; inoperative" Pastor ,: L:u:zi.~€:r;er.Zi2 , J.S 276 . 30j-Q4 ''I933S. 

.Articles II through 13. moreover, use the phrase "territory under its jurisdiction" i.iwavs 

that presuppose that the relevant State exercises Ihc traditional authorities of the government in 
su ch areas Article 1 1 requires each State to "keep under systematic review . arrangements to: 
the custody and treatment of persons subjected to any form of antes:, detention or imprisonment 
in any territory under its jurisdiction," Article 12 mandates that "[ejach State Party shall ensure 
that its competent authorities proceed to » prompt and impartial investigation, wherever thtte is 
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reasonable ground to believe that an set of lorture has been committed in any territory under ta 
jurisdiction." Similarly. Article 13 requires "[ejach State Party [to] ensure that any individual 
who alleges he bzs been subjected to lorture in any territory under its jurisdiction has the right to 
complain to, and to have his case promptly and impartially examined by. Its competent 
authorities." These provisions assume that the relevant State exercises traditional governmental 
authority — including the authority to arrest, detain, imprison, and investigate crime — within any 
"territory under its jurisdiction." 

Three other provisions underscore this point. Article 2(1) requires each State Patty to 
"take effective legislative, administrative, judicial or other measures to prevent such acts of 
lorture in any territory under its jurisdiction." "Territory under hsjurisdiction," therefore, is 
roost reasonably read to refer to areas over which States exercise broad governmental 
authority — the areas over which States could lake legislative, administrative, or judicialaciion. 

"ticle 5t2),-moreovrayenjoins "[ejach Slate Party ... to establish its jurisdiction over sucb 
offences in cases where the alleged offender 15 present in any territory under its j jrisdiction and 
it does not extradite him." Article 7(1 J similarly requires State Parties to extradite suspects or 
refer them to "competent authorities for the puipose of prosecution." These provisions evidently 
contemplate ihat each Stale Parry has authority to extradite ar.d prosecute those suspected of 
torture in any "territory under its jurisdiction." That is, each Stale Party is expected to opetate as 
the government in "territory under its jurisdiction."" 

This understanding is supporad by th: negotiating record. See.Zichirman v. Kenan Air 
Lines Co., SIS U.S. 217, 226 (1996) ("Because a treaty ratified by the United States is not only 
the law of this land, see U.S. Const., An. n, § 2, but also an agreement among sovereign powers, 
we have traditionally considered as aids to its interpretation the negotiating and drafting history 
. . "I, Vienna Convention on the Law of Treaties, art. 32 (permitting recourse to "the 
preparatory work of the treaty and the circumsiances of its conclusion' inter alia "to confirm" 
the ordinary meaning of the text). The original Swedish proposal, which was the basis for lie 
first draft of the CAT. contained a predecessor to Article 16 that would have required Hint 
"[ejach State Parry undertake^ to ensure that [a proscribed act j does not take place wilhm ;u 
jurisdiction" Draft International Convention Against Torture and Other Cruel, Inhuman or 
Degrading Ttealment or Punishment, submitted by Sweden on January 18, 1978, arts. 2-3, 
EyCN.4/12BS, 81 CAT Handbook app 6, et 203 (emphasis added); CAT Handbook at 47, France 
objected that the phrase "within hi jurisdiction" was loo broad For example, it was concerned 
that the phrase might extend to signatories' citizens located in territory belonging to other 
nations. See Repcr. of the Pre-Sessional Working Group. E0.4/L 1470 (1979), reprintcdin 



Article 6 may suggest an bgeEprenltafl cfihe phrase "lemtofy under its jurisdiction" (hat is potentially 

. k cac:r ga g 'he iruliiii qa l nn ii nn nf ' jgedias^-^rude^qulit cai-;4^a^J^--^-.~> '~'-.-;'-i . . . - — 

alleged In love committal [certain offenses] uproar 10 uk- the mpeoted ollerute Into custody '(Emphases 
added.) The use of Ihe word "territory" in Article 6 rata maa Ihe jtv;;.: "lading under its Rttfaflctice* SiSKL 
-OnnBeTMSTav* instinct Meanings i« .-=:r.-- 5M lf.S. aUGU-l [5551 Ea uaty Bpage should n«te ' ' 
construed 10 Rndn tenim phrases "aisaiinglec or inoperative"). Article £ nay Ibm support (lie position, 
discussed below. ths! -'lemlory under its jurirtiaion" may mead beyond sovereip territory to encompass areas 
where a State exercise: dt facto nihoniy as (he government such as occupied territory St 1 Infra p. 20 Article 20, 
which refers 10 "lie loriiory of a Stale Party" ray support the same infaenct 
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